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Executive Summary

The Ministry of Labour and Social Welfare (MLSW) heads the working group that is placing the
final touches on revisions to Kosovo’s Law on Labour. In this context, Minister Arban Abrashi
requested that the Kosovo Women’s Network (KWN) provide input on this process. In response, this
paper draws from a mixed methods research methodology that included an analysis of the existing
relevant legal framework, review of practices in other countries, a face-to-face survey of a simple
random sample of 400 employers (private, public, and civil society) from 30 municipalities, and a survey
of 1,301 women and 374 men, using convenience sampling.

The right to maternity leave is protected by various international conventions, including some to
which the Republic of Kosovo is party. The European Union (EU) has set minimum standards for
member states’ legislation pertaining to maternity and parental leave, as well as workplace protections
for pregnant and nursing employees. In Kosovo, this is reflected in the current Law on Labour, which
entered into force in 2010 and offers new mothers |2 months of maternity leave, including nine paid
months and three unpaid months. For the first six months, employers pay 70% of her regular salary.
The government pays for the next three months at 50% of Kosovo’s average wage.

Some key indicators are important to consider in designing a new maternal, paternal, and
parental leave scheme: Kosovo has a small population, an alarmingly high unemployment rate that
affects young women more than other demographic groups (only two in ten women participate in the
labour force, compared to six in ten men), and one of the worst health outcomes in Europe, especially
in the context of maternal and child health.

Responses by employers and surveyed women alike suggest that gender discrimination in hiring
is fairly widespread in Kosovo. Evidence also suggests that some employers are discriminating against
women in hiring because of current maternity leave provisions.

Kosovo’s Law on Labour protects pregnant women and breastfeeding women employees from
labour that is classified as harmful for the health of the mother or child. However, only 15.2% of
surveyed employers said they had a policy identifying risks to pregnant persons. Moreover, very few
employers knew the allowed length of maternity leave, as stated in the Law on Labour. Even so, 72% of
employed women surveyed said that their employer would provide them with paid maternity leave
should they need it. Statistical analysis suggests that the likelihood of a woman taking maternity leave
increases if she works in the public sector rather than the private sector.

On average, women in Kosovo tend to take seven months of maternity leave, six of which, on
average, are paid. Statistical analysis suggests that the longer the maternity leave a woman takes, the
lower the chances are that she will return to work. Few employers have policies and procedures in
place to protect the rights of women prior to or following maternity leave. When it comes to paternity
leave, most surveyed men said they would take paid paternity leave from four days up to one month.
Nearly half said they would take more than a month. In this paper, KWN argues that extending
paternity leave is important for addressing traditional gender roles at home and in society, increasing
women’s labour force participation, and addressing current discrimination against fathers.

Bearing in mind the aforementioned findings, this paper presents three interrelated policy
proposals. The first is a new shared maternity and paternity leave scheme, according to which the
mother would have up to three months leave paid by her employer at 80% of her salary (compared to
70% now). Leave could begin before birth. The father would have an equal amount of up to three
months of leave paid by his employer at 80% of his salary. The three months leave paid by the
employer could be taken at any time until the child reaches age one. These six months could be taken
at the same time or consecutively, depending on the preference of the family. The three months of
paternity leave are not transferrable to the mother, and KWN's research suggests that it will be in the
interest of most families for the father to take some leave. Then the parents would have up to three
months leave, in total, paid by the state at 50% of the average monthly wage in Kosovo. The parents
could decide if this leave would be taken by the mother, the father, or shared between them. Leave
paid by the state could be taken at any time within the infant’s first year, but not at the same time as
the leave paid by the parents’ employers. Finally, the parents could share a total of three months
unpaid leave, divided as they see fit. The final three months make it possible for one parent to stay with



the child for a total of one year, if they so choose, making access to childcare facilities more possible.
The proposal is summarized in Table |. Table | also compares the KWN proposal with current
maternity leave provisions and estimates the difference in cost to employers based on the current
average salary in Kosovo (according to the Ministry of Trade and Industry).

Table |. KWN's Proposal

Paid Leave by | % Est. Avg. | Paid Leave| % Est. Avg. Unpaid Total
Employers | Salary| Costto by State | Salary| Cost to State leave leave
(months) Employer | (months) (per month) | (months) | (months)
(overall)
Mother Upto3 | 80% €864 | Upto3 | 50% €180 Upto3 Upto?9
Father Upto3 | 80% €864 | Upto3 | 50% €180 Upto 3 Upto9
Total Upto 6 €864 per Upto3 € 540 Upto3 | Upto 12
employer
Current o 50%
(2015) 6| 70% €1512 3 avg, €540 3 12
Difference 0| 10% -€ 648 0 €0 0

The impact that this model would have on the income of families will differ depending on the
family, the income of each parent, and their decisions regarding leave. However, KWN calculations
presented in this paper suggest that on average, this model will provide families with two working
parents with more resources than the current maternity leave provisions.

While the exact cost to the state cannot be predicted in any model as families, their
employment conditions, and their decisions regarding leave may differ, KWN cost estimates provide a
useful range of scenarios that can be used to arrive at budget estimates, ranging from the unlikely
minimum of €741,584 to the unlikely maximum of €2,499,920 (compared to €814,091 in 2015).

The proposed model would relieve employers substantially from the current costs of maternity
leave and provide far more favourable conditions than the current Law on Labour. Clearly the cost to
individual employers would differ based on the person’s salary. However, based on the average salary,
the overall cost would decrease substantially, by an estimated €648 per employer per child born
compared to the current provisions. This is because the leave paid by employers would be shortened, as
well as shared between women and men. It therefore would be spread more evenly across employers.

Implementation of the first policy proposal must be combined in a package with two other
policy proposals. The second policy proposal advocates better arrangements for breastfeeding, which
would enable women to return to work sooner. The third interrelated policy proposal emphasizes the
need to invest in opening more day cares. This is essential for families with two parents working, as
Kosovo does not have enough spaces currently available in care centres to meet the level of demand
or European standards. Women and men cannot return to work if they have nowhere to leave their
child. Creating enough care centres to meet the EU Barcelona Objectives (care availability for at least
33% of children under age 3 and 90% of children ages 3 to 6) could create at least 8,019 new jobs.
Initial estimates suggest that this could contribute nearly €3 million in new earnings, and taxes paid
annually would amount to at least €233,513. Moreover, it would enable more women currently
providing unpaid care work to invest their time in formal economic activities as they would no longer
have care responsibilities at home.

The proposed interrelated policy recommendations will have several benefits. First, the proposal
will contribute to gender equality in Kosovo because, as detailed below, families will have a financial
incentive to share child care responsibilities. This can shift traditional gender norms with regard to
family and work and facilitate an increase in women’s employment rates. The proposal also can
decrease gender discrimination in hiring because both women and men will have equal leave rights,
potentially costing an employer the exact same amount. Second, the proposed model would relieve
employers substantially from the current costs of maternity leave and provide far more favourable
conditions than the current Law on Labour. Third, while the extent to which the proposed model will
impact state expenditures depends on the family taking leave, in some circumstances this model could




save the state money, as the expenditure impact analysis in this paper details. At the same time, the
proposed model must be implemented with complementary investments in creating more care
facilities. In the short term, this would require additional expenditures. However, in the long-term,
these expenditures would be balanced by increased tax revenues from the creation of new jobs and
women’s increased labour force participation.

Additional specific recommendations are provided for revisions to the Law on Labour and its
future implementation.



Introduction

The Ministry of Labour and Social Welfare (MLSW) heads the working group that is placing the
final touches on revisions to Kosovo’s Law on Labour. In this context, Minister Arban Abrashi
requested that the Kosovo Women'’s Network (KWN) provide input on this process. This paper is in
response to Minister Abrashi’s request, as well as guided by KWN’s organizational strategic goal to
increase women’s employment and to further gender equality in Kosovo more broadly.

Debate has surrounded the 2010 Law on Labour, particularly its paternity and maternity leave
provisions. Businesses have said that the current law places an unfair burden on them,' requiring them
to pay for women’s maternity leave at 70% of the woman’s salary for six months.? This indeed is more
than in other places in the region.® Meanwhile, suggestions have been made that women are being
discriminated against in hiring because businesses do not want to pay for maternity leave.* However, to
date, such claims have been primarily hearsay, unsupported by quantitative evidence.

What Do We Know? A Rapid Review of Existing Literature

Several reports and papers have been published on maternity leave in Kosovo.> Most recently,
the World Bank completed a paper based on interviews and focus groups conducted in 2015.% The
paper had five conclusions: |) “Kosovo’s maternity leave is long compared to other countries; 2) the
financial burden related to maternity leave is born largely by employers in Kosovo; 3) employers in
Kosovo report high direct and indirect costs from hiring women associated with maternity leave
provisions; 4) take up of full maternity leave benefits in Kosovo seems low and women perceive
discrimination in the labour market related to pregnancy and family responsibilities; and 5) additional
barriers to employment limit women’s access to jobs in Kosovo.”’

The use of focus groups alone is less than convincing when considering the widespread impact
this Law may have had and the impact a revised law can have on women, men, and employers. Focus
groups as a research method rely too much on too few people. While fine for qualitative research,
investigating topics further, or exploring new ideas, they hardly can be representative of the population
of employers, women, or men in Kosovo.

What Are the Information Gaps?

To date, no quantitative research has examined the financial burden that the 2010 Law on
Labour has had on employers, nor the extent of discrimination against women in hiring or at work. In
fact, no data exists on how many women take maternity leave or for how long. Fathers’ opinions
regarding paternity leave and their comparatively miniscule leave of two to three days have been little
discussed. Without sufficient evidence, the revised Law could harm women, men, the state budget,
and/or employers, by failing to consider sufficiently their needs and the impact that the current law has
had.

"' World Bank Group, Women, Business and the Law 2016, p. |5, at:
http://wbl.worldbank.org/~/media/WBG/WBL/Documents/Reports/2016/VWomen-Business-and-the-Law-20 | 6.pdf.

2 Republic of Kosovo, Law on Labour, Art. 49.3, at: http://www.assembly-kosova.org/common/docs/ligjet/2010-212-
eng.pdf.

3 Wold Bank, Maternity Leave and Women's Labour Market Status in Kosovo: Five Key Messages, 2015: Washington D.C.
4 Ibid.

5 Ramosaj, Argjiro, Challenges in implementation of the maternity leave in Kosovo, 2012: Munich. This analyses the 2010 Law
on Labour, its characteristics, flaws, and impact on discrimination of women employees. The American Chamber of
Commerce in Kosovo, Position Paper on the Maternity Leave Provision of Law on Labour Problems and Possible Solutions
(Pristina: 2012) is a critique of the 2010 Law on Labour.

¢ Wold Bank, Maternity Leave and Women's Labour Market Status in Kosovo: Five Key Messages, 2015: Washington D.C.
The focus groups involved: eight interviews with businesses, one with the Head Inspector and seven focus groups (six with
women, one with men); international benchmarking; and desk and legislation review.

7 Ibid.
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Considering the dearth of quantitative data on the topic, KWN felt that it was crucial to ensure
that such an important law was based on evidence. Thus, with the clock ticking, KWN set out to
conduct a rapid research to inform amendments to the Law on Labour, focusing primarily on maternity
and paternity provisions. This paper seeks to address a crucial information gap towards providing
tangible, evidence-based policy recommendations for the Law on Labour.

Methodology

When KWN began this research, the revised Law on Labour was nearly finalized. Time was
extremely limited if KWN wanted to propose recommendations for the Law. Further, KWN was
unable to secure any financial support for this important research, despite multiple attempts.
Regardless of these significant obstacles, KWN pressed forward. Thus, KWN has had to balance the
quality of its methodology with the time and costs associated with data collection. While the
methodology is not ideal, KWN believes that it produces much more convincing evidence and data
than any other existing research.

The research set out to address the following questions: |) how has the 2010 Law on Labour
impacted employers, particularly businesses, with regard to maternity leave provisions; 2) how has the
Law impacted women with regard to maternity leave provisions, employment, discrimination at work,
and security at work; 3) to what extent do employers know about the protections provided by the
Law relating to maternity and paternity leave; and 4) to what extent are the protections foreseen in the
Law on Labour being implemented by employers?

Conducted between October and November 2015, the research involved mixed methods.® The
methodology was designed in accordance with the International Labour Organization’s (ILO)
recommended approach for such research. It used ILO’s suggested research methods, indicators, and
survey instrument templates, adapting them slightly to Kosovo.’

First, KWN conducted an analysis of the existing legal framework, examining closely the current
Law on Labour for any potential shortcomings, particularly in the context of Kosovo’s EU accession.
KWN also conducted substantial desk research with regard to key socioeconomic, health, and other
indicators. A review of maternity and paternity leave provisions in other countries also was conducted.

Second, in October, KWN surveyors conducted face-to-face interviews with a simple random
sample of 400 employers (private, public, and civil society) from 30 municipalities, randomly selected
using the Tax Administration of Kosovo’s (TAK) List of registered taxpaying employers.'® This sample
is statistically significant and can be considered fairly representative of the population of registered
employers in terms of size, sectors, and regional representation.!" Shortcomings involved non-
response due to: employers no longer being active; and employers changing names, addresses, and/or
contact information. Further, several businesses that employed a single person or no women refused
to take part in the research. Altogether 59.4% of employers that KWN surveyors tried to reach were
inactive, 12.3% could not be found, and 9% did not want to participate.'? However, such challenges are
unavoidable as no more accurate sampling frame or register of employers exists in Kosovo. The
sample could not include unregistered, informal employers.

8 Triangulation can contribute to enhancing the reliability of findings: if multiple methods (surveys of employers and citizens),
sources (diverse respondents), and researchers (from different backgrounds), respectively and independently point to similar
findings, this provides added evidence of the likeliness that these findings are more accurate than would, for example, a single
method, single source, or single researcher. This research involved triangulation of methods, researchers, and data sources.

9 1LO, Maternity Protection Resource Package; From Aspiration to Reality for All/Assessing Maternity Protection in Practice,
Geneva: 2012.

10 Tax Administration of Kosovo (TAK) list. Interviews with employers averaged a half hour in length.

' Among the employers sampled, | 1% were from Ferizaj region, 12% Gjakova, 10% Gijilan, 13% Mitrovica, 10% Peja, 34%
Prishtina, and | | % Prizren. This is representative of the population of employers registered with TAK. For further information
about the sample, please see Annex 3.

12 Only 3% did not have time or were too busy to undertake the survey; 3% did not want to participate; and an additional 3%
did not want to participate for other reasons. In 0.7% no one was present at the employer’s office following three attempts to
reach them; and in 0.7% persons who needed to respond were not there.



Third, KWN used convenience sampling to survey 1,301 women and 374 men, totalling 1,675
people.!* The ideal population of persons who would provide the most useful first-hand information
related to the research questions are women and men of child-bearing age.'* Persons who have taken
maternity or paternity leave in the last five to ten years could provide particularly useful information.
KWN lacked time and resources for a Kosovo-wide survey. Therefore, KWN opted to use Survey
Monkey,'> enabling 918 women and 186 men to respond to questions on an electronic, online survey
in October. The decision to use Survey Monkey also was based on the assumption that most employed
women taking maternity leave (the main population of interest) would have access to internet and
could complete the survey, which was well-advertised through social media and word of mouth. The
survey also was distributed in hard copy in 21 municipalities, including in rural areas, in order to reach
women and men who may not have access to internet; in total, 383 women and 188 men completed
hard copies of the survey. The distribution of hard copies was facilitated by KWN member
organizations, gender equality officers in cooperation with AGE, and the Kosovo Lobby for Gender
Equality. The surveys for women and men differed in content and were available in Albanian and
Serbian languages.'®

In sum, the findings may not be representative of the population of women of childbearing age
or of al/f women and men. However, this research provides more accurate quantitative information
than any other research that exists at present. The findings, presented below, are illustrative of trends
in Kosovo and fairly generalizable.

In Review: The Legal Framework

The right to maternity leave is protected by various international conventions. The ILO
convention on maternity leave stipulates that the period of leave must be at least 14 weeks.!” The
International Covenant on Social, Economic, and Cultural Rights states that special protection should
be accorded to mothers during a reasonable period before and after childbirth, and working mothers
should be accorded paid leave or leave with adequate social security benefits.'® According to the
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), States will
prohibit, subject to the imposition of sanctions, dismissal on the grounds of pregnancy or of maternity
leave; and introduce maternity leave with pay or comparable social benefits without loss of former
employment, seniority, or social allowances.'” Only CEDAW is directly applicable in Kosovo as it is
explicitly mentioned within the Constitution.?

13 Of the women surveyed, 68.6% were working full-time, 5.8% part-time, 19.8% were unemployed and looking for work, and
5.9% were unemployed, but not seeking work. While this is not representative of women in Kosovo in terms of employment
status, it shows that the sample is fairly representative of women who would potentially claim maternity leave, whom KWN
sought to sample.

14 The sample was limited to people ages 18-50 to focus on the first-hand experiences of persons in their childbearing years.
This age group was selected to include adults of child-bearing age, considering that the survey asked questions pertaining to
the last five years. For ethical reasons, KWN did not question persons under age |8. In selecting this sample, KWN sought to
avoid hearsay and rumour and focus on lived experiences, which would provide more accurate data for this particular
research. KWN unfortunately did not have sufficient time to delve into other aspects of the Law on Labour at length and thus
limited its focus and population of interest. Also, with an online survey people tend not to complete lengthy questionnaires.
High levels of non-response would make it impossible to draw conclusions or see trends. Therefore, KWN kept the survey
fairly short. Respondents were invited to share additional (qualitative) information in the “other comments” section of survey
or by email.

15 Survey Monkey has its limitations: costs of administering the survey increase when more than 1000 surveys are completed
or more than |0 questions asked (even though KWN attempted to secure a discount as a non-profit, which was not given).
KWN tried to get around such financial constraints by separating the questionnaire for men in a separate, shorter survey.

'6 For the surveys, see Annexes 4 and 5.

'7ILO, Convention 183. Convention concerning the revision of the Maternity Protection Convention, 2012, Art. 4.

'8 United Nations (UN) General Assembly, /nternational Covenant on Economic, Social and Cultural Rights, 1976, Art.10.

19 UN General Assembly, Convention on the Elimination of All Forms of Discrimination against Women, 1981, Art. | 1.

20 Constitution of the Republic of Kosovo, 2008, Art. 22.



The EU has set minimum standards for member states’ legislation pertaining to maternity and
parental leave, as well as workplace protections for pregnant and nursing employees. Member states’
laws must allow at least four months of parental leave on the birth or adoption of a child, taken until
the child has reached an age determined by national law and/or collective agreements, but before the
age of eight.?!

According to the EU Directive on Parental Leave, encouraging men to assume an equal share of
family responsibilities has not led to sufficient results. Therefore more effective measures are needed to
encourage a more equal sharing of family responsibilities between men and women. Consequently this
Directive set the parental leave principally not to be transferable from one parent to the other. Such
transfers may be authorized on condition that each parent retains at least one of the four months of
leave.?? Parents are entitled to the same rights when adopting, but some states make a distinction in
parental leaves depending on whether the adoptee is an infant or an older child.?? Some have different
age limits fixed for adoption leave.?* Most countries have a compulsory period for maternity leave?
and some even for paternity leave (see Annex ).2

Further, Directive 2010/41/EU, Article 8, requires Member States to take the measures
necessary to grant women who are self-employed and/or assisting spouses or life partners the right to
maternity allowance for at least |4 weeks. Pursuant with Directive 2004/ |13/EEC, less favourable
treatment of women for reasons of pregnancy and maternity should be considered a form of direct
discrimination based on sex and therefore prohibited in insurance and related financial services.
Practice of the Court of Justice of the EU has held that refusing to engage a pregnant woman because
of pregnancy or maternity amounts to direct discrimination,?” and refusal to extend a fixed-term
contract of employment of a pregnant worker also constitutes direct discrimination.?®

The EU Parental Leave Directive also provides protection from discrimination for workers on
the grounds of applying for or taking parental leave and, at the end of the leave, workers have the right
to return to the same job or, if that is not possible, to an equivalent or similar job consistent with their
employment contract or employment relationship.?’ Workers have the right to request changes to
their working hours for a limited period; in considering such requests, employers must balance the
needs of the workers and the company.®® When national provisions enacted pursuant to this Directive
are violated, member states determine which penalties are applicable. As a requirement, the penalties
have to be effective, proportionate, and dissuasive.®! National legislation that does not make any
specific reference to pregnancy and maternity as a form of gender discrimination makes discriminatory
practices less visible and therefore more difficult to tackle.*?

While these EU Directives are not yet applicable in Kosovo, as part of Kosovo’s EU accession
process the Law on Labour should be aligned with these directives.

2l Council Directive 2010/ 18/EU, Clause 2(1).

22 |bid. Clause 2(2).

23 Belgium and France.

24 Portugal and Greece.

25 Belgium, Croatia, Italy, Netherlands, Slovenia, and the United Kingdom.

26 taly, the United Kingdom and Sweden.

27 Dekker v Stichting Vormingscentrum voor Jong Volwassenen (VJV-Centrum) Plus(Case 177/88) [1992] ICR, Pregnant
Workers Directive, Art. 0.

28 Case C-32/93 Webb v EMO Air Cargo [1994] ECR |-3567 in Paragraph 26; Cases C-109/ 00 Tele Danmark A/S v
Handels- og Kontorfunktionaerernes Forbund i Danmark (HK), acting on behalf of Marianne Brandt-Nielsen [2001] ECR |-
2785 in Paragraph 34.

29 Directive 2010/ 18/EU, 2010, Clause 5.

30 |bid, Clause 6.

3! Directive 2010/18/EU, 2010, Art 2.

32 Masselot, A., Caracciolo Di Torella, E. and Burri, S., Fighting Discrimination on the Grounds of Pregnancy, Maternity and
Parenthood, 2012, p. 26 (e.g. Portugal, Lithuania ).
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The Law on Labour in Kosovo

Before Kosovo’s current Law on Labour came into force, maternity leave was regulated by
United Nations Mission in Kosovo (UNMIK) Regulation 2001/27 on essential Law on Labour in
Kosovo. In accordance with this Regulation, women employees were entitled to at least |12 weeks paid
maternity leave upon the birth of a child, paid by the employer at a rate of no less than two-thirds of
the woman’s earnings.>® Fathers received no guaranteed paternity leave.

The current Law on Labour, which entered into force in 2010, offers mothers 12 months (=52
weeks) of maternity leave, including nine paid months and three unpaid months. For the first six
months, employers pay 70% of her regular salary. The government pays for the next three months of
leave, compensated at 50% of the average salary in Kosovo.

Article 50 grants fathers two days of paid leave at the birth or upon adoption of a child, whereas
Article 39 states that employees are entitled to a paid absence from work up to three days for the
birth of a child. Fathers also are entitled to two weeks unpaid leave at any time before the child
reaches the age of three.

The first six months of leave can be taken solely by the mother, whereas the remaining months
can be transferred to the father of the child in agreement with the mother.3* If the mother is deceased,
abandons the child, or is seriously ill, her maternity leave can be used by the father.®® The rights
regarding maternity leave may be used by the adopter of the child or the person looking after the child
in cases of the death of both parents or if parents abandon the child.3¢ In relation to adoption, there do
not seem to be any restrictions regarding the age of the child and use of leave. Although, the Law does
not state decisively that any part of maternity leave is compulsory, Article 49(6) provides the option for
the mother to give up her maternity leave rights only after using six months of leave. There is no
mention of compulsory leave for fathers. Fathers’ rights remain rather underdeveloped and a strong
legislative framework would be needed to promote the development of such rights. Experience shows
that making the leave non-transferable can act as an incentive for fathers to take paternity leave.’

The current Law on Labour offers no breastfeeding breaks or reduction in working hours for
breastfeeding mothers. The new Law on the Protection of Breastfeeding guarantees women
employees the right of using two hours of paid break daily during working hours for breastfeeding.
However, it only applies after the first six months of maternity leave have been taken. After the first
year and for up to two years, women can use one hour of paid break daily during working hours for
breastfeeding. Women who want to use this right have to notify their employers in writing, proving
that they are breastfeeding by presenting a certificate issued by a doctor. Only after reaching an
agreement with their employer can women decide whether they take breastfeeding breaks at the
beginning, in the middle, or at the end of working hours.’® According to the wording of the law,
women who returned to work before having taken six months of leave are not entitled to these
breastfeeding breaks, rendering these women unprotected. In the former Law on Infants’ Breastfeeding
Incitement and Protection, if a breastfeeding employee held a position that posed a threat to her health

33 UNMIK Regulation 2001/27 on essential Law on Labour in Kosovo, Section 19 ‘Maternity Leave’, p. | |, at:
http://www.unmikonline.org/regulations/2001 /reg27-01.pdf.

34 Law on Labour, Art. 49 (8).

3 |bid, Art. 50(1).

36 |bid, Art.50 (3).

37 1n 2000, Iceland passed a new law where families were given nine months of paid leave. Mothers and fathers received three
months each, with another three months to share between them at their discretion. They also could take three other unpaid
months. Following the new law, mothers became more active in the labour market while fathers took a bigger share in child
care. When the government lowered the ceiling for income support, fathers reacted immediately, taking less leave. However,
while Icelandic fathers take the non-transferable portion of their leave, they usually do not take the shared leave, which is still
mainly taken by women. Iceland is not yet part of EU. At: http://www.nordiclabourjournal.org/nyheter/news-
2014/article.2014-11-27.4319266250.

38 Law on the Protection of Breastfeeding, Art. 5.
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and the employer could not change her post due to technical or operational issues, the employer was
obliged to enable her paid leave.?* However, this article was not included in Kosovo’s 2010 Law.

Key Findings

This section draws from the survey of employers, women, and men to respond to the
aforementioned research questions.

Employers’ Perceived Impact of the 2010 Law on Labour

As a direct result of the 2010 Law on
Labour, only |1% of employers said that Graph |. As a Direct Result of the 2010 Labour
they had spent more on human resources Law, Have You Spent on Human Resources...
(Graph 1).* Five percent said they spent
less, whereas 56% said they spent the same
amount. Further, 28% did not know. The
provisions probably affected larger, formally
registered employers more than smaller
ones due to the increased likeliness that
they would have employees taking The same,
maternity leave.*’ Other explanations as to 212, 56%
why most employers surveyed felt
unaffected could be that they did not
employ women or that they violated the
law. The tendency to satisfice on questions pertaining to discrimination or illegal actions makes it
difficult to assess the extent to which this may have happened. However, some evidence of
discrimination in hiring does exist, as described below.

Considering the fact that, according to TAK, most
Kosovo employers are microbusinesses (96.9%) with fewer than
ten employees and an estimated 75.7% are family-run, it is also
plausible to suggest that some microbusinesses may not
consider women family members as employees.*? Indeed use of unregistered workers is believed to be
widespread in Kosovo, and women likely comprise a majority of persons working informally.*3

Even so, considering EU Directive 2010/41/EU, in seeking Member State status, Kosovo should
ensure that women who are self-employed and/or assisting spouses or life partners also have the right
to maternity allowances for at least 14 weeks.** This means that employers and/or the state would
have legal obligations to fund their maternity leave.

The non-governmental, non-profit sector faces particular challenges in paying for maternity leave
under the current Law on Labour, given the specificities of funding for this sector. Few donors will
allow non-governmental organizations (NGOs) to increase their overhead or human resource costs
(difficult to secure funding for in any case), which makes it difficult for organizations to temporarily
replace women on maternity leave. This may lead to discrimination against women when it comes

Less, 19,
5%

“The Law on Labour is a
disaster. In fact it does
not exist at all.”

- Employer, Prishtina

39 Law on Infants’ Breastfeeding Incitement and Protection, 2008, Art. 12.

40 For reliability, KWN asked the question a second time in a different way, and only 8% of respondents who answered the
question said they paid more for human resources as a result of the law. For the few employers who responded that costs
had increased, they estimated the increase was from 0% to 30%.

4l Unfortunately the sub-sample of large employers was insufficient for evaluating this.

42 The KWN sample had 92% micro-employers, 6% small (10 to 49 employees), and 2% medium (50 to 249). This is fairly
representative of the population of employers.

43 Farnsveden, U., Farnsworth, N. and Qosaj-Mustafa, A. for Orgut for Sida, Country Gender Profile: An Analysis of Gender
Differences at All Levels in Kosovo, Prishtina: Sida, 2014, p. 17.

44 Directive 2010/41/EU, Art. 8.



hiring or maternity leave.*> Some organizations have reported having to increase the workload of other
staff members in order to meet legal obligations for maternity leave.

Women, Men, and the Search for Work

Considering ~ women’s
low labour force participation
rate (21.4%) and high inactivity
rate (78.6%), perhaps it is
unsurprising that of the 1,263
women surveyed, one-fourth
had not been to a job interview
in the last five years (see Graph
2). On the opposite side of the
spectrum, one respondent
estimated having attended |50
interviews (e.g., averaging 30
per year). On average, women
reported having five interviews
in the last five years, averaging

Graph 2. Number of Job Interviews Women Respondents
Had in the Last Five Years
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one per year. In comparison, the men KWN surveyed reported attending 3.6 interviews in the last five
years. This may suggest that women may have to undergo more interviews than men when trying to

secure a job.

Is There Gender Discrimination in Hiring?

KWN hypothesized that the gender of the owner or manager could impact the extent to which
women are hired. Of the 400 employers surveyed, 87% were owned and/or led (e.g., government
bodies and NGOs) by men and 13% by women. This is similar to the population of employers in
Kosovo, of which only 13% are led by women.* The KWN survey of employers evidenced a
statistically significant correlation between women employers and a preference to hire women.*” This
suggests that women employers are more likely to hire women than men, whereas men employers are

more likely to hire men. As most
employers are men, this could explain in

part women'’s low employment.

Women comprised only 26.9% of
surveyed
employers. The surveyed employers
hired an average of three men and one

184
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woman. When asked whether the work | 150 -
that they had was more suitable for | 100 4 5, I 33

9 50 2% 47.1% 35.3% %
women, men, or bpth, 47% of _-92/ - 8.4%
employers believed their work was fit ' ' ' '
for men, 9% said for women, and 35%
for both (see Graph 3). An additional
8% said that the work they offered

all  employees of the

Graph 3. Do you consider that the work here is...
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could be more suitable for women or men employees, depending on the position.

4 Kosovo Civil Society Foundation (KCSF), Commentary | “Challenges for civil society organizations in Kosovo in
implementing Labour Law provisions on maternity leave”, Prishtina: KCSF, 2013.

4 TAK list, coded and analysed by KWN.

47 There is a positive relationship between women owners and a preference to hire women compared to men. A negative
relationship exists between men owners and the preference to hire women (95% confidence level).



To probe for discrimination, employers also were asked,

“In hiring, if you had to choose between a woman and a man “This is heavy physical
candidate who had the same level of education, same work and it can’t be
qualifications, and same experience, which would you choose?” done by women.”
Almost half (47.6%) said they would choose men, whereas 23.2% Employer, Prizren

would choose women; 29.2% said they did not know. Responses

to these questions suggest that traditional gender roles regarding what women “can” and “cannot” do
likely affect women’s participation in the labour force. Responses suggest that more than half of
employers in Kosovo, knowingly or unknowingly, discriminate against persons in hiring, based on their
gender.

Employers also were asked, “In hiring, if you had to choose between two women who had the
exact same qualifications, but one was married and one was not, which would you prefer to hire?”
More than one-third (36.8%) of employers said that marital status was unimportant to them. However,
|4.6% preferred married candidates, and 23% preferred unmarried candidates. This suggests that more
than one-third of employers in Kosovo may discriminate in hiring based on marital status. However,
employers’ responses suggest that they are more likely to discriminate based on gender than on marital
status.

Most employers (56.9%) said that _
they would prefer to hire women ages Graph 4.The Preferred Age of Women Hired
18-30 (see Graph 4), followed by |100%
women ages 31-40 (15.8%). Six percent 80%
preferred hiring women under age 8. 56.9%
Very few employers (1%) preferred | 60%
hiring women over age 40. Only 7.8% of | ,.o,
employers said that age does not matter, 15.8% 4.0
and 14% did not know. These responses | 20%  ¢5% 0% oo% oox [ = 0
suggest age discrimination in hiring, but | o, = . T
not necessarily related to the potential <I8 1830 31-40 41-50 51-60 61+ It Idon't
that women will become pregnant. In doesn't know
fact, most employers (79%) actually matter

seem to prefer hiring women in the

height of their childbearing years (up to age 40). It would be interesting to compare these findings with
any potential discrimination in the hiring of men of the same age in future research. Perhaps indicative is
the fact that Employment Offices in Kosovo seem to be finding employment for men ages 25-39 at
much higher rates (40% of persons employed) than women of the same age (11%).* Further, 23% of
persons who secured work with assistance from Employment Offices were men ages |5-24, whereas
women of the same age category comprised only 6% of persons employed with assistance from these
offices.

When selecting candidates for employment, almost half of the employers (40.8%) said they
would not differentiate between a woman who planned to have children in the next five years and one
who did not. However, 14.7% prefer to hire women who do not want to have children; 7% said they
prefer women who want children; and 27.5% did not know. While 55.1% of employers said they do
not consider a job applicant’s family plans during the hiring process, 44.9% said that they do. This
suggests that some employers are discriminating against women in hiring based on their family plans.

When asked directly if they ever had not hired a woman because they could not afford to pay
for maternity leave, 14.2% of employers said “yes”, whereas 85.8% said “no”.* Further, 9% of
respondents said they or their managers requested women take a test to prove that they were not

4 KWN, Budgeting for Social Welfare: A Gender+ Analysis to Inform Gender Responsive Budgeting in the Ministry of Labour
and Social Welfare in Kosovo 20/6-20/8, Prishtina: KWN, 2015.

49 Additionally, 6.1% of respondents knew managers in their office who had refused to hire women because they planned to
have a family.



pregnant, prior to hiring them. Indeed, 40 women surveyed for this research reported that employers
had asked them to take such tests, proving they were not pregnant when they applied for work. While
this practice may not necessarily be widespread among employers, it definitely exists in Kosovo.
Therefore, some employers clearly are discriminating against pregnant women in hiring.

Women'’s personal experiences similarly suggest that employers consider family plans in hiring
and may use this as a basis for discrimination in hiring. Of the 937 surveyed women who had applied
for a job in the last five years, 62.7% said that employers asked them about their marital status and
plans to have children. Survey data suggest that women ages |8-30 are more likely to be asked about
their family plans during interviews, whereas women ages 41-50 tend not to be asked this.>®
Interestingly, 38% of women respondents said that they felt employers asked this question more often
since 2010; 21% thought employers asked this question less often; and 42% said nothing had changed.
In comparison, 65.9% of men said employers asked about their marital status or plans for children
during job interviews.>!

Overall, responses by employers and surveyed women alike suggest that gender discrimination
in hiring is fairly widespread in Kosovo, carried out by an estimated half of employers. Age
discrimination in hiring also exists, likely affecting older women more than younger women. Findings
also suggest that at least 13% of employers in Kosovo are likely discriminating against women because
of the current maternity leave provisions. It is possible that some employers may have satisficed,
offering what they consider more socially acceptable responses. This would mean that the extent of
discrimination may be even more widespread than what has been reported here.

Notably, the Law on Labour forbids discrimination in hiring.>* Such gender-based discrimination
also is illegal in accordance with the Law on Gender Equality>* and the Law on the Protection from
Discrimination.>* Employers also may not be aware of their legal obligations to further gender equality
through their employment practices, including via affirmative actions where necessary.*

Is There Gender Discrimination in Contracts?

In the 2014 Labour Force Survey, most employees (84.5%) had an individual contract, while the
rest worked without a contract. A higher percentage of young people (15 to 24 years) worked without
contracts (38.5%).% Of those who had contracts, only 28.4% had a permanent contract for their main
job, while 71.6% had temporary contracts. Figures were similar for men and women.

At the same time, KWN has received unsubstantiated reports that employers may discriminate
against women with regard to the length of the contract signed. This could be a sign that employers are
seeking to avoid responsibilities related to maternity leave. Unfortunately, the extent to which this is
happening is very difficult to assess, again due to the tendency of employers to satisfice. When asked
about the length of contracts signed with women and men, respectively, for the 47% of surveyed
employers who provided a specific length of time, on average, contracts for women were almost a half
month shorter (8.3) than contracts for men (8.8 months). Approximately 29% of employers said that
they do not sign contracts with their employees.

50 KWN ran a logit regression, and the correlation is significant at a 95% confidence level.

51 KWN is running tests to see if men of particular ages are more likely to be asked.

52The Law on Gender Equality states that discrimination based on gender is forbidden and offers measures to ensure equal
opportunities for women (Art. 5).

53 Art. 2, para. | guarantees equal opportunities and treatment in public and private spheres, including political and public life,
employment, education, health, economy, social benefits, sports, culture, and other areas. Art. 3, para. |.6. states that indirect
gender discrimination includes “when, a provision, criterion or impartial practice shall, have or will put person of other gender
at an unequal position unless that such provision, criterion or practice is objectively justified by a legitimate aim, and the means
of achieving that aim are appropriate and necessary.”

S4Art. | and Art. 2(1.1).

%5 Law on Gender Equality, Art. 5.

56 KAS, Labour Force Survey 2014, p. 14.



Again, as women’s participation in the informal economy is believed to be extensive and
potentially higher than men’s,> employers also may take on women as employees, but not sign
contracts with them. Due to the very nature of such (illegal) practices, no accurate quantitative data
exists. For further information about the discontinuation of contracts during or following maternity
leave, see the section: “Do women return to work after maternity leave.”

What Procedures Exist to Protect Workers, Particularly Pregnant Women?

Health Protection at work for pregnant women in the EU is regulated by Directive 92/85/EEC.
The EU’s Pregnant Workers Directive aims to protect health and safety in the workplace for pregnant
women, women that have recently given birth, and breastfeeding women. EU countries are required to
inform employers and female workers of guidelines set by the European Commission regarding risks to
health and safety at work posed by hazardous substances and industrial processes. Where risks are
identified, employers are required to take actions to protect women workers by moving them in a
different position, or, if this is not possible, the employer should grant them leave. The worker’s
employment rights, including payment of an adequate allowance, must be guaranteed by the employer
after the leave is granted. Pregnant workers also may undergo antenatal medical examinations during
working hours without loss of pay.>®

Kosovo’s Law on Labour protects pregnant women and breastfeeding women employees from
labour that is classified as harmful for the health of the mother or the child. MLSW is responsible for
issuing the sub-legal act for the classification of hard and dangerous forms of labour that may damage
the health of pregnant and breastfeeding women.>? It has issued Administrative instruction No. 1 1.201 |
for the Classification of Hard and Dangerous Forms of Labour that may Damage the Health of
Pregnant and Breastfeeding Women. Employers are obliged to implement general rules and
procedures for occupational safety and protection, as defined by the Law on Safety and Health at
Work.®0 Further, the employer has a responsibility to carry out a detailed risk assessment for each
workplace.®! Penalties for violations range from €500 to €10,000. Also, fines apply for assigning
employees under |8, pregnant women, and disabled persons to particularly hard manual work, work
beyond regular working hours, and night work. Employers are not required to grant women paid leave
if they cannot adjust their job position to a safer one when the current position poses a threat to their
health. This should be addressed in the revised Law.

Only 15.2% of the surveyed employers have a policy identifying risks to pregnant persons.
However, one in five women employed during their pregnancy felt that their work endangered their
health or the health of their child.®> More specifically, 31% of women employed while pregnant said
they had to lift, carry, push, or pull loads; 80% had long periods of sitting or standing at work; nearly
one-fourth were exposed to biological, chemical, or physical agents; 54% were exposed to extreme
temperatures (hot or cold) or vibrations; 8% had to do night work (defined as at least two hours
between 22:00 and 05:00); and 53% had to work extended hours or overtime while pregnant.®®> Graph
5 illustrates how often women had to undertake such tasks.

57 Farnsveden, et al., Country Gender Profile, p. 17.

58 Directive 92/85 /EEC, Art. 9.

59 Law on Labour, Art. 46.

60 |bid. Art. 42 (5).

6! Law on Safety and Health at Work, Art. 5 (3).

62 KWN survey, n = 276.

63 These potential risks have been identified by the ILO and were asked in accordance with the ILO’s suggested survey
instrument. Depending on the question, n= 227 to 277.



Graph 5. Work Risks Experienced by Pregnant Women
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Approximately one-third of women said that they did not want to request lighter duties or a
safer job, and 41% said they had no reason to request lighter duties or a safer job. However, one-
fourth did make such a request, and 12% of them said that their request was not approved by their
employer.

Women’s and Employers’ Experiences with Maternity Leave

Very few employers seem to have information regarding the allowed length of maternity leave.
Of the employers that responded to this question,®* on average they allowed 5.2 weeks of maternity
leave (almost four months). For the 19.5% of employers who mentioned instances of persons taking
maternity leave in the last |0 years, the average length of leave actually taken in 23 different cases was
23.5 weeks (almost six months).

Among the employed women surveyed, 72% said that their employer would provide them with
paid maternity leave should they need it, whereas 10% said they could take unpaid maternity leave. Five
percent said that they could not take maternity leave at all. Statistical analysis suggests that there is a
positive relationship between taking maternity leave and being employed in the public sector.®®
Meanwhile, persons employed in the private sector tend not to take maternity leave.

Costs to Employers

One-third of the women surveyed had given birth in the last five years (425 women). Of them,
335 women (79%) were working during the 12 months before their child was born. On average, their
pay was €576 per month. Salary levels seem not to influence the length of maternity leave taken by
women. This means that a woman’s monthly wage does not seem to affect her choice to take a certain
amount of time for maternity leave.® Approximately 83% of employed women said that they took
maternity leave around the time of the birth of their children (263 women), whereas 52 women did
not. On average, women took |2 days of leave before the birth of their children. Then, on average,
employed women took seven months of maternity leave, for which, on average, women said they
were paid for 5.7 months. Approximately half of the women said they were paid for six months.
However, 7.5% of previously employed women said that they were not paid at all during this time. On

64 N = 90. Low response was due to the fact that several employers said they never had women employees or they did not
know for how long they would allow employees to take maternity leave.

6 The logit regression showed the same relationship at a confidence level of 95%. For the 50% of respondents whose
employers would not provide them with maternity leave (private sector), KWN ran a cross-tabulation.

66 Correlation and regression tests with salary as a continuous variable, as well as combined in groups, showed insignificant
results.



average, during their first six months of maternity leave, women said they received €410 per month,®’
which is more than the current average wage (€360).%® This may be reflective of the fact that more
affluent women probably had easier access to information about the KWN online survey and were
thus more likely to take it. Even so, although women should have been paid at 70% of their salary
during this period in accordance with the law, on average the women surveyed only received 54% of
their regular salaries.

Only 38% of employers said that they pay for maternity leave, whereas 61% (119 employers)
said they do not.*” Of the employers who said they would pay for maternity leave, on average they
would pay for 5.5 months.”® The percentage of a woman’s salary

that they would pay varied substantially from 30% to 100%. While “l don’t deal with
the amount that employers should pay (70%) is regulated by law, the the Law on Labour.”
fact that most employers seem not to know this requirement - Employer

suggests a lack of knowledge regarding legal obligations. It is clear
from both surveys that some employers do not implement legal requirements for paid maternity leave.
The employers surveyed reported 65 instances of employees becoming pregnant and 52 cases
of women taking maternity leave since 2007. A few employers reported incurring additional costs as a
result of maternity leave because they had to hire new persons. Among 317 employed women who
took maternity leave in the last five years, 78.2% reported that their employer had to replace them.
Nearly half said that another colleague fulfilled their duties, whereas nearly one in four said employers
hired someone new to fill their positions. In more than one in five cases, no one filled their position
(Graph 6).

Graph 6. Who replaced you when you were on maternity leave?
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Costs of Maternity Leave to the State

The Department of Labour and Employment within MLSW monitors, administers, and budgets
for the implementation of Maternity Leave provisions in accordance with the 2010 Law on Labour. It is
responsible for distributing maternity leave benefits to women during the seventh through ninth
months of their maternity leave. Benefits are in the amount of 50% of the average salary in Kosovo.
However, MLSW used the same average salary for several years without increasing it in accordance
with the actual average salary. From 2011 to 2014, MLSW used €292 as the average salary on which
maternity leave benefits were calculated. However, according to the Kosovo Agency of Statistics

67 There were 206 valid responses to this question.

8 Ministry of Trade and Industry, website, 2015.

6 This is of the 204 employers that responded to the question. The non-response rate was high perhaps because employers
may have understood the question to mean with regard to persons that had actually taken maternity leave, of which several

employers did not have any experience.

70 Only 51 employers responded to this question. It includes only employers who said they provide leave, as others say they
do not allow leave. Some employers likely did not respond because they did not have any women employees.



(KAS), the average wage in 2011 was €368, in 2012 was €372, in 2013 was €374, and in 2014 was
€364.7' As Graph 7 illustrates, state expenditures on maternity leave benefits have increased steadily
over time. A particularly sharp increase in expenditures is visible in 201 |, which reflects the increase in

benefits that came with the 2010 Law on Labour. In 2015, expenditures were planned to reach
€814,091.

Graph 7. State Expenditures on Maternity Leave Benefits by Year
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As Graph 8 illustrates, the number of recipients of maternity leave benefits also has increased
steadily over time. The figure for 2015 was prior to the end of the year and thus is less than actual
expenditures. In 2014, 1,359 women claimed maternity leave benefits from the state. Interestingly,
when considering there were 25,929 live births in 2014 and that an estimated 12.5% of mothers may
have been employed as per women’s labour force activity rates,’? only 41.9% of employed mothers
took up this benefit from the state. This suggests that 60% of women may go back to work before the
state benefit begins at the seventh month of maternity leave. This theory is further evidenced by the
aforementioned finding that the women surveyed tended to return to work after the sixth month of
leave. Of the 249 employed women who responded to this question, 59% said that they did not
receive the government benefit.

Graph 8. Number of Women Receiving Maternity Leave Benefits from MLSW
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7V KWN, Budgeting for Social Welfare, 2015.

72 This is based on the assumption that women having children are similar to the population of women; and that women who
tend to have children are not more or less employed than the population of women. Kosovo has no available data on this so
only demographic estimates can be used. Ideally this information would be recorded and submitted to KAS annually together
with health statistics, which would facilitate estimates of potential maternity leave benefits in the future.
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Table 2 shows that in 201 | women civil servants likely received more of this benefit (49%),
followed by women working in the public (34%) or private (17%) sectors. However, in 2012-2015, a
higher percentage of beneficiaries worked in public or private sectors.

Table 2. Maternity Leave Recipients by Sector and Budget Spent

Year Civil servants %  Public sector % Private sector % Total Budget spent
2011 364 49% 256 34% 128 17% 748 256,833
2012 203 18% 560  50% 363 32% 1126 506,319
2013 238 19% 570  45% 462 36% 1270 523,212
2014 204 15% 531 39% 624 46% 1359 592,711
2015 170 14% 444 36% 609  50% 1223 814,091

Considering that the state is currently the largest employer in Kosovo,” it should be noted that
the state also pays for the first six months of maternity leave for all public sector employees and civil
servants taking leave.

Do Women Return to Work after Maternity Leave?

In the last decade, surveyed employers reported 20 instances of women not returning to work
after maternity leave.”* Among the reasons they cited: women wanted to stay home to care for their
children, they had to fill her position in her absence, or the woman changed workplaces for a more
convenient way of raising the child. Only 18.1% of employers had a policy guaranteeing that women
could return to work following maternity leave, whereas 81.9% did not. Further, 93% of employers did
not have any policy against dismissal or termination of an employee during pregnancy or maternity
leave. Indeed, 87 employers said that if a woman would be gone a long time, this was sufficient reason
for them to terminate her contract. Further, 26 employers said that if a woman’s contract expired
during pregnancy or maternity leave, this would be sufficient reason for her to not return to work.
Approximately 61.5% of respondents said that managers and 67.6% said that employees did not have
any complaint mechanism in place to report rights violations related to maternity leave should they
occur. A few respondents noted that if rights related to maternity leave were violated, an employee or
manager could complain to the municipal court, union, owner, inspectorate, executive director, human
resources department, or, in the case of a governmental body, to the relevant commission.

The vast majority of employers (96%) said that women who take maternity leave receive the
same amount of pay when they return. Most employers (79%) also said that women who return after
maternity leave retain other workplace entitlements, such as eligibility and duration of other types of
leave, pension accumulation, and consideration for promotions. However, 21% said that women lose
these rights. More than two-thirds of employers will not allow women to adapt their former job to
their new situation (e.g., part-time, work from home, etc.). In sum, few employers have policies and
procedures in place to protect the rights of women prior to or following maternity leave.

While 74% of women said that they returned to work following maternity leave, 12% did not.
Statistical analysis suggests that the longer the maternity leave a woman takes, the lower the chances
are that she will return to work.”® The reasons why women did not return included that their employer
would not allow them to return to work (eight respondents); the employer decided to hire the person
who had replaced her instead (seven); she had no one to take care of her children or childcare was too
expensive (five); she did not want to work anymore (four); her contract ended while on leave (three);
she could not find work, if not working before (three); and due to illness or injury.

73 UNDP, Kosovo Human Development Report 2012, Prishtina: UNDP, 2012, at:
http://hdr.undp.org/sites/default/files/khdr2012-eng.pdf, p. I.

74 Notably the size of the sub-sample was too small to make any generalizable conclusions.

7> KWN ran a correlation and logit regression test. Both showed that this relationship is negative and statistically significant
(95% confidence level).
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For those who did return to work, 82% returned to the same work, with the same pay, and
conditions that they had before their child’s birth, though 8% did not.”® While 73% reported having
the same responsibilities at work, 21% said they had more responsibilities, and 6% had fewer
responsibilities. Further, 79% said their pay remained the same, whereas | 1% had a pay cut, and | 1%
had a pay raise. Most (83%) had similar working hours, though | [% said they had longer hours and 6%
said they had shorter hours upon returning to work. Respondents reported facing several forms of
discrimination upon returning to work (see Graph 9).

Graph 9. Discrimination at Work Upon Returning from Maternity Leave
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Nearly half of the women returning to work after leave said they received unpleasant comments
from their employer and/or colleagues (49%), and 29% said they did not get a promotion that they felt
they deserved. Nearly one-fourth had to work overtime while their children were still under three
years old. More than one in five women said they were given unsuitable work or workloads or unfairly
criticised or disciplined about performance at work; and 8% said they were denied access to training
that they would have received otherwise. Others said that they were moved to a less favourable or
less senior position (9%); dismissed or fired from work (9%); had a reduction in their salary (8%); were
made to work at night while their child was still under three years old (7%); and/or were treated so
poorly that they felt they had to leave their jobs (6%).

All of these experiences are forms of discrimination against women and many constitute
violations of women’s rights. Making a woman work at night while her child is under three years old
violates the Law on Labour,”” and the fine for violating this article ranges from €100 to €10,000.7®
Making a woman work overtime while her child is under three years old also violates the Law on
Labour, which prohibits the extension of working hours for single parents with children under the age
of three.”” The fine for violating this article ranges from €100 to €8,000.8° Reductions in salary, denial of
access to training, not being granted a forthcoming promotion, being unfairly criticized or disciplined
about performance at work, being given unsuitable work or workloads, and receiving unpleasant

76N = 225.

77 Art. 48 (1).

78 Administrative instruction No. 07/ 2012 for Determination of Fines and Specific Amounts for Violation of the Provisions of
Law on Labour, Art. 7.

77 Art. 26 (2).

80 |bid.
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comments from an employer and/or colleagues all constitute direct and indirect discrimination.?' The
fine for violating the Law on Labour® ranges from €100 to €10,000.28 Dismissal or removal to a less
favourable or less senior position also violates the Law, for which the fine ranges from €100 up to
€10,000.8 Further, as mentioned, pursuant with Directive 2004/ 1 13/EEC, less favourable treatment
of women for reasons of pregnancy and maternity should be considered a form of direct discrimination
based on sex and therefore prohibited in insurance and related financial services. Also, the EU Court of
Justice has ruled that refusal to engage a pregnant woman because of pregnancy or maternity amounts
to direct discrimination, and refusal to extend a fixed-term contract of employment of a pregnant
worker also constitutes direct discrimination.®

Paternity Leave

In accordance with the Law on Labour, men can take two to three days paid paternity leave.®
However, employers seem to have different individual policies, written or unwritten, allowing for a
diverse array of lengths of leave for fathers, ranging from 0 to 45 days. For the 44% of employers who
said they allowed paternity leave, the average time allowed was 7.8 days. Twelve percent of employers
said they would not allow any leave at all for fathers.

Of the women surveyed who went on maternity leave, only 44% said their husband took
paternity leave, and 56% said their husband did not.8” Of those who reported their husbands took
leave, on average men had 4.5 days off.%8 Two-thirds said that their husbands were paid for the days
that they took off during this period.?’ In five cases, women reported that their husband used the right
to take over leave provisions foreseen in the law (with three months paid by the government and three
months unpaid).

Of the employed men surveyed, 57% said that their employers would give them two to three
days paid leave in accordance with the law if they should want to take it. However, 12% said they
would be permitted leave, but that it would be unpaid.”® Nearly one-third of employed men did not
know if they could take paid or unpaid leave. Of the surveyed men who became fathers in the last five
years, most (38.3%) took off three days, and 19.2% took more than three days. Fifteen percent took
two days and 9% one day. However, 18.6% said they could not take any days at all. Nearly 70% said
that they received their regular pay during the days that they took off, whereas 5% received half-pay,
and 26% did not receive any pay during paternity leave. These are violations of the Law on Labour,
which entitles employees to two to three days paid leave upon the birth or adoption of a child.”!

Men were asked their opinions regarding their desired length of paternity leave. Most men
preferred that paternity leave last between four days and one month. However, several also were in
support of it lasting more than one to three months, and three to six months (see Graph 10). When
asked if they would actually take this leave, 54% said that they would take the length of leave they
proposed if it was paid, whereas 38% said they would take it even if it was paid at 70% of their current
salary (as with women). Only 9% said they would not take paternity leave, paid or unpaid. This
suggests that most men in Kosovo would support an increase in the length of paternity leave.

8 Law on the Protection from Discrimination, Art. |, 2, 3 and 4, and the Law on Labour, Art. 5.

82 Art. 5.

83 |bid, Art. 92.

84 Art. 53 and for fines, ibid.

85 Case C-32/93 Webb v EMO Air Cargo [1994] ECR |-3567 in Paragraph 26; Cases C-109/ 00 Tele Danmark A/S v
Handels- og Kontorfunktionzarernes Forbund i Danmark (HK), acting on behalf of Marianne Brandt Nielsen [2001] ECR I-
2785 in Para. 34.

86 Art. 50 and Art. 39, respectively.

87 The potentially incorrect assumption that women were married has been noted by the researchers (n = 276).
BN=118.

9 N=174.

0N =344

91 Law on Labour, Art. 39, Art. 50.
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Graph 10. Men's Preferences for Length of Paternity Leave
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Other Forms of Leave and Benefits

Approximately half of the employers surveyed said that they offer additional forms of leave that
the mother, father, or other family members can take after a birth in the family; 44% do not. Only an
estimated 14.6% of employers offer other maternity leave related benefits like health insurance.
Further, only 35.7% of employers said that they give women time off of work for pre-natal care, and
63.8% do not.

Nearly one-third of the employed mothers surveyed reported taking time off for other care
purposes until their child was three years old, for which they were paid. Ten percent said they took
such days, but were not paid; and 57% did not take any such days. Further, 68.4% of women said that
their employer released them from work to receive proper medical care before birth, during birth, and
in the postpartum period, and that this time off was paid.”> For 14.5% of women, the time off was
permitted but was unpaid; and for 12.1% their employer did not permit them time off at all.

Breastfeeding Breaks

Studies have shown that breast milk improves the nutritional status of infants. Since malnutrition
contributes to half of all infant deaths, breastfeeding helps to reduce infant mortality.” Moreover,
children that are breastfed exclusively in the first six months have fewer allergies and asthma, fewer
episodes of acute childhood illnesses, lower rates of childhood obesity, and lower rates of immune-
related diseases. These benefits continue in their development as these children show higher 1Q scores
and school performance. For mothers, breastfeeding lowers rates of obesity, as well as breast and
ovarian cancers, among other health implications.**

Approximately 137 countries in the world, including many European countries,” have policies
that allow daily breastfeeding breaks for new mothers. Policies that provide for breastfeeding breaks at
the workplace are in line with the Convention on the Rights of the Child (CRC), CEDAW, and ILO

92N = 282.

93 Heymann, ., Raub, Earle, A., Breastfeeding Policy: a Globally Comparative Analysis, 2013, p. 1.

94 Health Impact Assessment Working Group, Rapid Health Impact Assessment of the Maternity Leave Bill (S.B. 9- 20- SD2);
Maternity Leave in the Palau Workforce, Koror, 2013.

% Austria, Croatia, Germany, ltaly, Spain, Portugal, etc.

24



Convention No. 183 concerning the Revision of the Maternity Protection Convention. According to
the CRC, “States Parties recognize the right of the child to the enjoyment of the highest attainable
standard of health” and “States Parties shall pursue full implementation of this right and, in particular,
shall take appropriate measures: To diminish infant and child mortality.” The CRC further refers
specifically to the importance of breastfeeding.”® Pursuant with ILO Convention No. 83, women shall
be provided with the right to one or more daily breaks or a daily reduction of hours of work to
breastfeed their children, which will be counted as working time and remunerated accordingly.”

An estimated 86% of employers have no policy allowing for pauses or shortened working hours
for breastfeeding. Further, 81% said that if women took such breaks, they would not be paid. In
addition to the legally permitted lunch time, only 28.3% of

employers said that they allowed women additional time off “l paid for four months
for breastfeeding; 71% did not allow any time off at all. The of maternity leave, but |
average length of time that surveyed employers allowed had no idea about
breastfeeding was for 7.3 months.”® Less than one-third of breastfeeding leave.”
employers said that women are informed of their rights - Employer, Prishtina

upon returning from maternity leave; and only 22% said that
women actually realize these rights.

Among the women surveyed, 86% reported breastfeeding their infants; 14% did not. Only 43%
of employed women said that they breastfed while working, whereas 48% did not. More than one-
third (34%) said that they took breaks to breastfeed, whereas 39% did not.”” While 31% said that their
employer provided them with additional time off in order to breastfeed, 55% were not permitted time
off.'% On average, women who breastfed while working did so for 5.5 months, though some women
breastfed for up to two years. Among those who were permitted additional time off for breastfeeding
after returning from maternity leave, this lasted 5.4 months on average.!®" Only 3% of them said that
employers decreased their salaries as a result of taking this time off, whereas 68% said they did not.

For women who stopped breastfeeding, most said it was due to natural causes (90). Some said it
was a personal choice (24). However, several women attributed it to having to return to work (29); it
being too difficult to breastfeed at the location of their work (30); and finding it to difficult or tiring to
combine breastfeeding with work (23).

As per the state’s duty to protect the rights of the child, safeguarding women’s rights to
breastfeed during working hours is important. According to the World Health Organization (WHO),
“exclusive breastfeeding is recommended up to 6 months of age, with continued breastfeeding along
with appropriate complementary foods up to two years of age or beyond.”'%? The state has an
important role to play in encouraging breastfeeding, which can be done by safeguarding mothers’ rights
to breastfeed within the Law on Labour. The Law on the Protection of Breastfeeding offers
breastfeeding breaks for women only after they have used six months of maternity leave. It leaves
women who choose to return to work earlier unprotected.

Children’s Impact on the Household Budget

The extent to which children create a financial burden on families, potentially impacting their
ability to care for children, must also be considered in the context of the state’s responsibility to
protect the rights of the child. State efforts to increase awareness about the real costs of having a child
and caring for that child are important for educating families at the outset and preventing any need for

9% UN General Assembly, Convention on the Rights of the Child, Art. 24, para. 2(e). The CRC is directly applicable in
Kosovo.

97 ILO Convention No. 183 concerning the Revision of the Maternity Protection Convention (Revised), Art. 10.

%8N = 45.

99 An additional 24% of respondents were still on maternity leave and thus could not respond to this question (n = 290).
100 Further, 14% were still on maternity leave (n = 234).

0N =72

102 World Health Organization, “Breastfeeding,” at: http://www.who.int/topics/breastfeeding/en/.
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the state to intervene to protect the rights of the child later on. Maternity and paternity provisions are
social policies also related to ensuring the wellbeing of the child. The extent to which the state must
intervene to protect the wellbeing of the child in the context of financing maternity and paternity leave
therefore likely relates to the extent to which families are impacted financially by the costs affiliated
with the birth of children.

Responses from women
surveyed suggest that the birth of Graph | |. How much did the baby's birth affect
children within the last five years your family's ability to cover basic needs?

impacted families differently (see Graph
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were financially impacted “a lot”, |13

were somewhat affected, and 55 “a
little” affected. Only 30 women said

113
80
55
30 . l
was not affected at all by the baby’s J . . .

that their ability to cover basic needs

birth. Paid leave thus seems to remain Not at all A little Somewhat A lot
crucial for the wellbeing of children in
Kosovo.

# of respondents

Childcare

According to census data, 24.7% of women who were not working in 2015 (and 3.7% of men)
said that the “main reason” for not working was responsibilities at home, including caretaking and
housekeeping. Moreover, a 2015 Kosovo-wide household survey by KWN similarly suggested that one
in four Kosovar women (and 3.7% of men) are unemployed and not working because of caretaking and
housekeeping responsibilities at home. It can be estimated that care responsibilities negatively affect the
labour force participation of approximately 14% of Kosovars.

KWN asked women surveyed for this research how they have arranged for the care of their
children upon returning to work. Women mentioned several types of childcare. As Graph 12
illustrates, almost one third took the child to a paid centre outside their home (31.8%).

Graph 12. Types of Childcare Used by Women Respondents
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Then, 23% left the child with their parents. Other childcare methods used included: a paid babysitter at
home (23%); other family members at home who cared for the child (7.7%); a spouse or partner;
family members living outside the home; free childcares centres; babysitters at home; older children;
and friends. A few women took their children with them to work.

Ensuring that childcare is affordable and accessible is crucial for enabling women to work.'% In
accordance with the Barcelona Objectives:

Member States should remove disincentives to female labour force participation, taking into
account the demand for childcare facilities and in line with national patterns of provision, to
provide childcare by 2010 to at least 90% of children between 3 years old and the mandatory
school age and at least 33% of children under 3 years of age.'*

KAS data suggests there were approximately 71,700 children in Kosovo ages 0-3 in 2014.'% In
accordance with the Barcelona Objectives, Kosovo should ensure that 23,661 (33%) have access to
child care. As approximately 102,253 children ages 3-6 live in Kosovo, 85,678 (90%) should have
access to care. In total, 109,339 children should have access to care. However, only 21,130 children
ages 0-6 were enrolled in an education program in the 2013-2014 school year. Further, most
preschools are located in urban areas, so rural children do not have access, leaving them “unprepared
for primary school,” according to UNICEF.!% Kosovo thus falls short from meeting the Barcelona
targets. As women tend to be caretakers, this affects them and their ability to participate in the labour
force disproportionately.

Overtime Compensation

In accordance with the Law on Labour, employers should compensate employees for overtime
in the amount of time and a third for work performed on weekdays and time and a half for work
performed on weekends and holidays.'”” Nearly half of employers (49.1%) reported that they
compensate employees with additional pay for overtime, 7% said that they offer time off, and 2% did
both of these things. However, 26% of employers said that they do not offer any compensation for
overtime, which is in violation of the Law on Labour.

Conclusion

With regard to the aforementioned questions that this research set out to address, the findings
show that few employers in the overall population of employers seem to have spent more on human
resources as a direct result of the 2010 Law on Labour. However, some employers clearly did spend
more, including by having to hire replacements for women on maternity leave. Larger employers with
more women employees perhaps were more negatively affected by the Law than smaller employers.

The impact that the Law on Labour has had on women regarding maternity leave provisions is
multi-layered. This research suggests that due in part to the Law on Labour, discrimination against
women exists in hiring and some employers will not hire women who are pregnant or want to have
families. The implementation of this law is also an issue. Several employers stated that they do not pay

103 This paragraph draws from a working paper by Nicole Farnsworth, Nerina Guri, and Donjeta Morina for KWN entitled
The Care Economy and Women's Labour Force Participation (Prishtina: KWN).

104 European Commission, Barcelona Objectives, Belgium: European Commission, 2013, at:
http://eurogender.eige.europa.eu/sites/default/files/ 130531 barcelona en.pdf.

105 Calculated based on birth rates multiplied by the infant mortality rate under 5 (6.9%), at:
http://www.unicef.org/kosovoprogramme/ children.html.

106 UNICEF Kosovo, Education in Emergencies and Post-Crisis Transition; 201 Program Report, 2012, at:
http://www.educationandtransition.org/wp-content/uploads/2007/04/2011 Kosovo EEPCT report.pdf.

107 Art. 56.
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maternity leave benefits. Moreover, women may lose rights after maternity leave (e.g., to promotion,
time off, etc.). Few employers have policies and procedures in place to protect the rights of women
prior to or following maternity leave. One in five women employed during their pregnancy felt that
their work endangered their health or the health of their child.

The extent to which employers know about the protections provided by the Law on Labour is
somewhat alarming, particularly related to maternity and paternity leave. Very few knew about the
allowed length of maternity leave, breastfeeding allowances, or health and security precautions for
pregnant and breastfeeding women. Employers’ lack of knowledge about the protections afforded by
the Law on Labour may hinder its implementation.

Policy Proposals

Several key conclusions can be drawn to inform policy proposals for revisions to the Law on
Labour. First, Kosovo has a small population, with high unemployment, an almost non-existence
insurance system, and insufficient tax revenues for creating a system like neighbouring or other
countries (see Annex |). Second, women, and young women in particular, have the highest
unemployment rates in Kosovo, which survey data suggest can be attributed in part to gender-based
discrimination in hiring and in some cases to employers’ interest in avoiding paying maternity leave
provisions. It also relates to women'’s traditional gender role as caregivers and the lack of affordable
and accessible care facilities in Kosovo. Third, at present women tend to take maternity leave for up to
seven months, six of which tend to be paid. The longer the maternity leave taken by women, the less
likely it is that they will return to work. Fourth, research suggests that most fathers in Kosovo would
like to spend more time with their children and would take more leave than the current paternity leave
in Kosovo. Based on these key findings, KWN puts forth the following policy proposals for revisions to
the Law on Labour.

Table 3 combines key demographic and economic indicators in order to arrive at forecasts based on
trends between 2006 and 2014. All grey cells have been calculated by KWN based on past trends.

Table 3. Key Demographic and Economic Indicators and Forecasts

Employ- Est. Difference
Live Employ- ment Mothers  Maternity Claimants &
Births ment Rate Rate Employe  Benefit Cost to Could-be Avg.
Year Births 108 Women men d Claimants  State Claimants  Wage®
Trends 1041 1032 +01%  +0.7% N/A +76 a :

2006 34,411 34,187 12.0% 4,102 540 €113,904 13.2% €195
2007 33,392 33,112 13.0% 4,305 889  €208,908 20.7% €200
2008 34,638 34,399 11.0% 3,784 874  €214,060 23.1% €212
2009 34,477 34,240 13.0% 4,451 920 €236,628 20.7% €270
2010 33,966 33,751 971  €240,702 €310
2011 34,449 34,262 748  €256,833 €368
2012 27,912 27,743 10.7% 39.9% 2,969 1,126  €506,319 37.9% €372
2013 29,459 29,327 12.9% 44.0% 3,783 1,270  €523,212 33.6% €374
2014 26,087 25,929 12.5% 41.3% 3,241 1,359  €592,711 41.9% €360
2015 25,047 24,897 12.6% 42.0% 3,133 1,223 €814,091 39.0% €360
2016 24,006 23,865 12.7% 42.7% 3,023 1,299 43.0% €381
2017 22,966 22,832 12.8% 43.4% 2,911 1,375 47.2% €401
2018 21,925 21,800 12.8% 44.1% 2,798 1,451 51.9% €422

108 KAS, Estimation of Kosovo Population, for each year.

109 The average wage is from KAS unless otherwise noted.

110 Trends were calculated by identifying the difference from year to year and then averaging them.

11 Ministry of Trade and Industry website, at: http://www.invest-ks.org/sq/Sa-eshte-paga-mesatare-ne-Kosove.
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Proposal 1. Shared Leave

Considering the aforementioned facts, a shared maternity, paternity, and parental leave scheme
would work well in Kosovo. Shared leave balances parenting among women and men. The proposal is
summarized in Table 4.

Table 4. KWN’s Parental Leave Proposal (per Child)

Paid Leave by % Est. Avg. | Paid Leave| % Est. Avg. Unpaid Total
Employers | Salary Cost to by State | Salary| Cost to State leave leave
(months) Employer!'? | (months) (per month) | (months) | (months)
Mother Upto3 | 80% €864 | Upto3 | 50% €180 Upto 3 Upto?9
Father Upto3 | 80% €864 | Upto3 | 50% €180 Upto 3 Upto9
Total Up to 6 €864per | nt03 €540 | Upto3 | Upto I2
employer
Current o 50%
(2015) 6| 70% €1,512 3 avg, €540 3 12
Difference 0| 10% -€ 648 €0 0

In total, the available leave would amount to |2 months, as currently, if the family chooses to use
all of their leave within the first year. First, the mother would have up to three months leave paid by
her employer at 80% of her salary (compared to 70% now). Leave could begin before birth. The father
would have an equal amount of up to three months of leave paid by his employer at 80% of his salary.
The leave could be taken at any time until the child reaches age one. Then the parents would have up
to three months leave, in total, paid by the state at 50% of the average monthly wage in Kosovo. The
parents could decide if this leave would be taken by the mother, father, or shared. In sum, if both
employed parents took leave, nine months would be paid. If the father would not take his leave, then
only six months would be paid. If fathers do not take these three months, then the family will have
only nine months leave in total and will need to make arrangements for childcare earlier on. Therefore,
most families with two working parents will have a financial incentive for the father to use this leave and
stay home with his child.

Encouraging patemity leave through this financial incentive will enable women to return to their jobs
sooner and therefore lower the risk of becoming unemployed, receiving a lower wage, or being demoted
after returning to work. At the same time, an additional three months can be shared between both parents
as they see fit. It will be unpaid, but their right to return to work would be guaranteed. In line with EU
Directive for Parental Leave and as with most parental schemes (see Croatia and Sweden in Annex |), the
last three months of unpaid leave may be taken before the child reaches eight years of age. Further, KWN
proposes for an additional two months of unpaid leave to be allowed for each parent (beyond this first
year) and until the child reaches age 8. This same model also should apply to parents who have adopted a
new born child under the age of one.

The proposed model has several benefits. First, the proposal will contribute to gender equality
because, as outlined below, families will have a financial incentive to share child care responsibilities.
This can contribute to shifting traditional gender norms with regard to family and work, and facilitate an
increase in women’s employment rates. In accordance with the Law on Gender Equality''® and the Law
on the Protection from Discrimination,''* it would address the current discrimination that exists against
fathers with regard to their right to care for their children. It would facilitate implementing legal
requirements for gender responsive budgeting by creating opportunities for state resources related to
maternity and paternity leave to be distributed more fairly among women and men. The proposal also
can contribute to decreasing gender discrimination in hiring because both women and men will have
equal leave rights, thus they could cost the employer the same amount if they were to take leave. At

112 Estimates based on the average salary in Kosovo in 2015 from the Ministry of Trade and Industry.
13 Article 2 (1).
14 Law on the Protection from Discrimination, Art. 3.
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the socio-cultural level, this scheme can have a positive effect on perceptions of childcare and gender
responsibilities. In this sense it can be considered an action by the state, in line with the Law on Gender
Equality,''> towards addressing current gender inequalities in Kosovo.

Second, the proposed model would relieve employers substantially from the current costs of
maternity leave and provide far more favourable conditions than the current Law on Labour. Clearly the
cost to individual employers would differ based on the person’s salary. However, based on the average
salary, the overall cost would decrease substantially, by an estimated €648 per employer per child born
compared to the current provisions. This is because the leave paid by employers would be shortened, as
well as shared between women and men. It therefore would be spread more evenly across employers.
Employers could use already-budgeted for salaries for temporary replacements should parents stay out of
work for more than three months.

Third, by creating financial incentives to take up maternity and paternity leave, employees may
be encouraged to demand formal contracts. This would encourage employers to formally register
employees. In this way, the important issue of addressing Kosovo’s informal economy could be
addressed, in line with the EU Enlargement Strategy for 2015''® and the national strategy and action
plan for preventing and combating the informal economy, money laundering, terrorist financing and
other financial crimes.'!”

Some concern may exist with regard to the shortened paid leave for mothers (from nine to six
months). However, KWN’s research suggests that women on average return to work after seven
months anyway, and are only paid for six of them. In this sense, the proposed model is the same as the
status quo. Further, as mentioned, keeping the leave to six months paid for mothers seeks to
encourage women to return to work earlier, thereby decreasing the statistically significant chances that
they will not return to work. In this sense, the proposed model is important as a measure towards
increasing women’s labour force participation. Women of course would still have free choice to stay
home longer, up to nine months. If men stay home the remaining three paid months, there would still
be a full 12 months of leave for parents to care for the infant.

Based on best practices in Europe,''® in order to avoid contributing to existing inequalities and
causing undue strain on the state budget, maternity leave compensation by the state is set at 50% of
the average salary.''” This is based on the assumption that wealthier families can afford the difference
and poorer families can use the additional income, at least temporarily, to safeguard the rights of the
new born child. The extent to which the proposed model will impact overall state expenditures
depends on the family taking the leave. The following tables illustrate different potential scenarios.

Table 5 illustrates the cost of the proposed reforms to the state if the mother and father each
take one and a half months of the foreseen leave, calculated based on the average wage in Kosovo.
The difference from current expenditures is approximately €618,277 more than the current budget.

Table 5. Likely Cost of Proposed Reforms Paid bystate Shared 15 Months+ 1.5 Months Leave

115 aw on Gender Equality, Art. 5.

116 European Commission, Kosovo 2015 Report, ERP Recommendation 8, p. 36 Brussels: 2015, at:
http://ec.europa.eu/enlargement/pdf/key_documents/2015/20151110_report_kosovo.pdf.

117 Republic of Kosovo, National Strategy of the Republic of Kosovo for the Prevention of and Fight Against Informal
Economy, Money Laundering, Terrorist Financing and Financial Crimes 20/4-20/8, Prishtina: 2014, at: https://mf.rks-
gov.net/DesktopModules/raportet/files/National%20strategy%200f%20the%20Republic%200f%20Kosovo%20for%20the%2
OPrevention%20and%20combating%20the%20informal%20economy,%20money%20laundering,%20terrorist%20financing%20a
nd%20financial%20crimes%202014%20%E2%80%93%2020 | 8.pdf.

118 See Annex |.

119 Calculating benefits as a percentage of people’s actual wages may result in lower costs to the state than using the average
wage because women tend to have lower wages than men. However, it would be more complicated to administer and in a
sense it is discriminatory by continuing to contribute to existing inequalities. Therefore KWN has based estimates on the
overall average salary in Kosovo.
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Emplo Emplo Maternity Paternity
Live y-ment y-ment Mothers Fathers Avg. %  claims (15 claims (15
Year births ratew. rate m. employed employed wage uptake months) months) Total claims

2015 24,897 12.6% 42.0% 3,133 10,457 360 39.0% €330,210 €1,102,158 €1,432,368
2016 23,865 12.7% 42.7% 3,023 10,190 381 43.0% €370,792 £€1,249,960 £€1,620,752
2017 22,832 12.8% 43.4% 2911 9,909 401 47.2% €413,722 €1,408,278 €1,822,000
2018 21,800 12.8% 44.1% 2,798 9,614 422 51.9% €459,000 €1,577,291 €2,036,291

Table 6 illustrates that if only mothers take the three months leave paid by the state, the costs to
the state actually decrease substantially compared to the current budget, amounting to €153,671 less
than the current budget in 2015. This is because women are employed at lower rates than men.
Therefore, fewer women will take the leave than men.

Table 6. Likely Cost of Proposed Reforms Paid by Government: Mother only

Emplo Emplo Maternity Paternit
Live y-ment y-ment Mothers Fathers Avg. % claims (3 yclaims  Total
Year births ratew. ratem. employed employed wage uptake month) (V)] claims
2015 24,897 12.6% 42.0% 3,133 10,457 360 39.0% €660,420 € 660,420
2016 23,865 12.7% 42.7% 3,023 10,190 381 43.0% €741,584 €741,584
2017 22,832 12.8% 43.4% 2911 9,909 401 47.2% €827,444 € 827,444
2018 21,800 12.8% 44.1% 2,798 9,614 422 51.9% €918,000 €918,000

In contrast, if only fathers take the leave for three months paid by the state (amounting to six months
paid leave for fathers in total), the costs to the state would increase by €1,390,225 (Table 7). Notably
these scenarios are all based on if both parents are employed. However, this last scenario could
potentially apply to families where the mother is unemployed but the father chooses to take up to six
months of leave. In either case, this is the least likely scenario considering current gender norms in
Kosovo and the wage gap between women and men.

Table 7. Likely Cost of Proposed Reforms Paid by Government: Father Only

Employ- Emplo Paternity
Live ment y-ment Mothers Fathers Avg. % Maternit claims (3 Total
Year births ratew. ratem. employed employed wage uptake ycaims months) claims
2015 24,897  12.6% 42.0% 3,133 10,457 360 39.0% €2,204,316 €2,204,316
2016 23,865  12.7% 42.7% 3,023 10,190 381 43.0% €2,499,920 €2,499,920
2017 22,832 12.8% 43.4% 2911 9,909 401 47.2% €2,816,556 €2,816,556
2018 21,800 12.8% 44.1% 2,798 9,614 422 51.9% €3,154,582 €3,154,582

None of these tables provide the exact amount that the state will need to budget as different
families will choose to take different lengths of leave; this cannot be predicted. However, these
estimates provide a useful range of scenarios that can be used to arrive at fairly accurate budget
estimates (e.g., from €741,584 minimum to €2,499,920 maximum if the proposed model were
implemented in 2016).

Any increase compared to the current budget can be addressed in the short-term by increasing
revenues through the enforcement of fines to employers who are found to have discriminated against
employees in any of the ways outlined in the law. The fact that the model will encourage women to
return to work earlier also could have a positive impact on income tax revenues paid by women. Table
8 illustrates the difference that the proposed model could have on tax revenues compared to the
current model. It uses the average wage of 2015 as illustrative in making estimates. If both partners are
employed and if they return to work following nine months of paid leave, which they will have a
financial incentive to do, the state will make approximately €17.28 more per couple, totalling up to
€21,133 based on the number of live births in 2015.
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Table 8. Tax Revenues If Parents Return to Work after Paid Leave
Entitlements

Average Paid at Taxes per #of Taxesper year
wage @015 % Per month Tax rate month months  after birth
Paid by Employers
Current € 360.00 70% €252.00 8% € 20.16 6 € 120.96
Proposed € 360.00 80% € 288.00 8% € 23.04 6 € 138.24
Paid by
State
Current €360.00 50% € 180.00 8% €14.40 3 €43.20
Proposed € 360.00 50% € 180.00 8% € 14.40 3 €43.20
Current €360.00 100% €360.00 8% €28.80 3 €86.40
Proposed € 360.00 100% €360.00 8% €28.80 3 €86.40
Current 12 €250.56
Proposed 12 €267.84
Difference of proposed model €17.28

Tax revenues from est. births ir2015with proposal €327,568
Estimated additional tax revenues €21,133
In the event that the two employed parents would select to share the entire year off of work, the state

would see a slight increase in tax revenues of up to €17 per couple (see Table 9). Again, this is a less
likely scenario as the couple would have a financial incentive to return to work after nine months.

Table 9. Tax Revenues If Parents Share 12 Months kave

Average Paid at Taxes per # of Taxes er year
wage @01 % Per month Tax rate month months after birth

Current € 360.00 70% € 252.00 8% € 20.16 6 € 120.96
Proposed € 360.00 80% €288.00 8% € 23.04 6 € 138.24
Current € 360.00 50% € 180.00 8% €14.40 3 €43.20
Proposed € 360.00 50% € 180.00 8% € 14.40 3 €43.20
Current €- 0% €- 0% €- 3 €-
Proposed € - 0% €- 0% €- 3 €-
Current 12 €164.16
Proposed 12 €181.44
Difference of proposed model €17.28

In the long-term, KWN anticipates an increase in women’s overall employment rates coupled
with tax revenues that would contribute to sufficient funds to cover the slight increases potentially
involved with this model, which renders it financially feasible.

With regard to the impact that this scenario would have on the income of different types of
families (e.g., with employed and unemployed parents of either gender), KWN ran several tests. This
also aimed to identify the financial incentives that families would have with the proposed model. While
the impact of the KWN-proposed policy may differ depending on the family, the income of each
parent, and their decisions regarding leave, this provides a general estimate based on average wages of
women and men in Kosovo in 2015. Other options regarding how parents share the leave should be
available to parents based on their needs and choices, and those presented below are merely
illustrative.

As Table 10 illustrates, in most scenarios, the KWN model will provide families with two
working parents with more resources than the current maternity leave provisions. For parents taking
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all 12 months of leave, either shared equally or with women taking nine months and men taking three,
their family will have more income than under the present model. For families deciding to take nine
months, a strong financial incentive exists for parents to share the leave equally, with 4.5 months each.

Table 10. KWN Model’s Estimated Average Impact on Different Families’ Income, Compared to Current
Leave

Total Months Mother Father  Total Income Difference Current  Difference from
Taken Months Months per Year Normal Income Model current leave

12 6 6 €6,429 -€1,935 €6,385 €45

12 9 3 €6,548 -€1,816 €6,385 €163

9 4.5 4.5 €7,475 - €889 €7,354 €121

9 6 3 €7,159 -€1,205 €7,354 -€194

9 3 6 €7,364 - €1,000 €7,354 €10

7 6 | €7,547 - €817 €7,640 -€92

6 5 | €7,809 - €555 €7,783 €27

6 4 2 €7,878 - €486 €7,783 €95

6 3 3 €7,946 -€418 €7,783 €163

Only Mother Employed

6 6 0 €3,253 - €623 €3,295 - €41
6 0 6 €3,682 - €806 N/A N/A
3 0 3 €3,890 - €224 N/A N/A

In families where only the mother is employed, this model would allow up to six months of paid
leave for her, whereas the father could then take over care responsibilities. They would have no
incentive for her to remain at home as they would need the income. Such families would receive, on
average, €41 less than under the current law. Thus, KWN emphasizes the need to pair this model with
paid breastfeeding breaks and improved availability of care centres (see below). For employed women
in single-women-headed households, in order to avoid potential detrimental effects on mother and
child, the government should provide an additional three months leave paid at 50% of the average
salary, so that women can spend nine months with their child if needed. This would likely involve
minimal overall cost to the government. The percentage of families in which these scenarios involving
only working mothers would be relevant is small considering employment rates in Kosovo.

In families where mothers are unemployed and fathers are employed, the father could take up to
six months paid leave at any time within the first year with three months paid by his employer and
three by the state. This model offers new opportunities for working fathers to take time off to be with
their children, addressing the current gender discrimination that exists against fathers.

All of these estimates have been made based on the average salary and would differ from family
to family. Poorer families with employed parents who utilized state-paid leave would benefit more
from the proposed model than wealthier families because the state supported leave would perhaps be
more than their normal wage, if they make less than the half the average wage. This could supply poor
families with much-needed extra resources for caring for their child.

Alignment with International Best Practices and EU Directives

The proposed period of leave surpasses the UN International Labour Standards Convention
183, which recommends 14 weeks (3.5 months). The proposed model also surpasses the period leave
of the aforementioned EU Directive for Parental Leave, which requires at least four months of parental
leave on birth or adoption of a child, taken until the child has reached an age determined by national
law and/or collective agreements, but before the age of eight. The EU has allowed states to regulate
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whether leave should be paid or unpaid,'? so this proposal meets basic requirements. The proposed
compensation rates of 80% and 50% of previous incomes, respectively, fall below the EU average
compensation rate of 90% for maternity leave. However, EU countries cover this primarily through
social security and Kosovo does not have enough tax payers to collect sufficient revenues at present.
The proposed model is, however, a significant improvement over the current compensation rates of
70% and 50%, respectively. Further, it could be reviewed and revised in future years based on
socioeconomic changes.

In accordance with the EU Directive on Parental Leave, the Law on Labour should ensure some
parental leave not to be transferable from one parent to the other, as an affirmative action towards
encouraging enhanced involvement of fathers. Such transfers may be authorized on condition that each
parent retains at least one of the four months of leave.'?! The proposed model fulfils this by making
three months non-transferable.

In conclusion, introducing shared leave in Kosovo has the potential to transform gender norms,
increase women’s employment rates, decrease gender-based discrimination against men as fathers,
decrease costs to employers, and most likely have modest additional expenses for the state. The latter
should be understood in terms of investing in decreasing unemployment, furthering gender equality,
and undertaking actions to address discrimination in the workplace.'?? The proposal also will help
Kosovo in fulfilling commitments to the EU and international conventions like CRC and CEDAW.

Proposal 2. Provide Better Arrangements for Breastfeeding

In order for the proposed model to function and not to impact negatively on the health and
wellbeing of mother and child, it must be accompanied by improved measures for breastfeeding. The
Law on Labour should introduce the option for women to be able to divide their two hour
breastfeeding break into additional, shorter breaks if this is more convenient for them, until the child
reaches one year of age, after consulting with their employer. Women should be entitled to one or
multiple breastfeeding breaks when they return to work at any time and not only after six months of
leave as presently stated within the Breastfeeding Law. Women should be allowed to select a daily
reduction of work hours in order to breastfeed their children, which would be counted as working
time and remunerated accordingly.

Proposal 3. Address Kosovo’s Dire Need for Care Services: Invest in Care

Another crucial piece of the policy proposal is ensuring availability of care centres. If parents do
not have anywhere to leave their children, they will be unable to return to work. KWN has estimated
that investing in care facilities in accordance with the Barcelona Objectives could create at least 8,019
new jobs and hence tax payers.'? This could contribute to nearly €3 million in new earnings, and taxes
paid annually would amount to at least €233,513. Moreover, it would enable more women who
currently undertake care work to invest their time and energy in formal economic activities as they
would no longer have care responsibilities during the daytime. This also would contribute to the quality
of early education, improving education outcomes.

On average, there are |2 teachers per preschool, suggesting the need for approximately 668
new facilities to meet the Barcelona Objectives. According to Ministry of Education, Science, and
Technology (MEST) officials, building a new kindergarten based on a “typical” project model costs
€250,000 and basic inventory costs an additional €300,000 at minimum, totalling €550,000. The
current budget allocated to “capital expenditures in pre-university education” for 2016 is €9,470,000.

120 Directive 2010/18/EU, 2010.

12! Ibid. Clause 2(2).

122 This is also in line with the recommendation from the Kosovo EU Progress Report, addressing deficient maternity leave
provisions which undermine efforts to tackle discrimination against women in the workplace.

123 Farnsworth et al. for KWN, The Care Economy. This number was calculated only based on child care facilities. The
number would be substantially higher when considering elderly care, disability care, and other forms of care services, which
also are needed to enable more women to enter the workforce.
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The government contribution will be €8,570,000, and the rest is planned to come from donors. KWN
has recommended that the government invest in at least ten additional preschools starting in 2016,
which would cost €5,500,000 in capital expenditures and approximately €43,200 in wages and salaries.
KWN also has proposed potential sources of this funding.'?* This could be the first step in a long-term
plan to continue investing in early education and care facilities. The government also should investigate
alternative options such as public-private partnerships, tax incentives, and co-financing for start-ups
that would encourage the establishment of other models of childcare. In the long-term such
investments could pay off by creating jobs, care availability, improving early childhood education, and
decreasing existing inequalities among women and men.

Other Recommendations

In addition to the aforementioned overarching policy recommendations, KWN has the following
additional recommendations, based on a review of the existing law, EU Directives, international
conventions, and research findings.

For Revisions to the Law on Labour

1 At present articles 50 and 39 contradict each other with regard to the length of paternity leave. In
any case, this should be addressed in the Law by providing fathers with equal opportunities for
leave.

1 While the Law on Protection from Discrimination includes discrimination based on pregnancy and
maternity,'? Article 3 of the Law on Labour also should specifically include discrimination on the
basis of pregnancy, maternity leave, paternity leave, and parental leave. This will be in line with
Article 92(3), which states that any person who discriminates against a person seeking employment
or an employed person in violation of Article 5 shall be liable to triple the fine from €100 up to
€10,000.

9 Punitive provisions in the law should be more specific. Fines related to pregnancy and maternity
leave in Administrative Instruction No. 07/2012 for Determination of Fines and Specific Amounts
for Violation of the Provisions of Law on Labour can be incorporated into the Law on Labour by
including a new paragraph referring specifically to these fines. The minimum fine should start at
€500 and the wording of provisions should change to include maternity leave, paternity leave, and
parental leave.

1 The Law on Labour should clearly state that both parents have the right to return to their jobs or
to a job of the same level when they return from maternity, paternity, and/or parental leave, as
foreseen in EU Directive 2010/ 18. Workers whose contracts are unlawfully terminated due to
discrimination based on pregnancy, maternity leave, paternity leave, or parental leave, and/or
absence from work to care for the child should be entitled to fair compensation and provided with
clear procedures to address their claims, particularly for cases employed in the private sector.

1 Pregnant workers must be entitled to time off work without loss of pay to attend antenatal
examinations if such examinations have to take place during working hours, as foreseen in EU
Directive 92/85/EEC.

1 If the employer cannot change a pregnant or breastfeeding woman'’s position when health risks are
identified, then the woman should be granted paid leave, as foreseen in the EU Directive
92/85/EEC.

124 KWN letter to members of parliament, 8 December 2015, at:
http://www.womensnetwork.org/documents/20151208164503745.pdf.
125 Law on the Protection from Discrimination, Art.1(1).
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The Law on Labour should introduce the option for women to be able to divide their two hour
breastfeeding break into shorter breaks if this is more convenient for them, until the child reaches
one year of age, after consulting with their employer. Women should be entitled to one or many
breastfeeding breaks when they return to work at any time and not only after six months as
presently within the Breastfeeding Law. Women should be allowed the choice of a daily reduction
of work hours to breastfeed their children, which would be counted as working time and
remunerated accordingly.

The cases in which the father can take all leave in the sickness or death of the mother or
abandonment of the child by the mother also should include when the mother is serving a prison
sentence.

Beyond the maternity, paternity, and parental leave model proposed above, an additional two
months of unpaid leave should be allowed for each parent after the child’s first year and until the
child reaches age 8. This same model should apply to parents who have adopted a child up to age
8.

In Article 32.4 of the present Law, insert the word “employees under 18” as follows: Mothers with
children up to three (3) years of age and single parents, [employees under |8], as well as persons
with disabilities are entitled to additional two (2) working days off.

Article 26.2 should include the words “without their consent” as follows: An employer shall not
extend working hours for an employee during pregnancy, a single parent with a child under three
(3) years old or with a child with disabilities, [without their consent].

The Law should allow for mothers and fathers to modify their working hours when returning to
the workplace for a period until the child reaches age one, after consulting with their employers.
Current practices known to exist in Kosovo constitute discrimination against women. In
accordance with CEDAW and EU Directive 2006/54/EC, the state has an obligation to take
effective measures that address such discrimination. This can be done if amendments to the Law
on Labour explicitly forbid employers from asking questions pertaining to marital status, family
plans, and pregnancy during job interviews. Employers also must be clearly forbidden from
requesting information from the applicant or worker that is not directly related to his or her
employment. Employers should be fined for asking such questions. This includes explicitly
outlawing employers from requesting women to take pregnancy tests when applying for jobs.

The Law should legally oblige employers to post and/or otherwise disseminate adequate
information to employees regarding maternity, paternity, and parental leave, as well as other
labour rights.

The lower category of minimum wage should be amended to be for persons under age 25, rather
than age 35.

Night workers should be entitled to a free health assessment before their assignment and
thereafter at regular intervals as foreseen in the EU Directive 2003/88/EC.

For implementation

1

1
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The Labour Inspectorate within MLSWV needs to ensure that all inspectors receive thorough training
on the legal framework related to gender discrimination in hiring, firing, and other potential forms.
Labour inspectors need to keep a closer eye on discrimination in hiring and take immediate steps to
address discrimination when it occurs. This includes monitoring job announcements to ensure that
employers are not discriminating against women or men in hiring; establishing a complaints hotline;
and publicizing well the complaint hotline so that diverse women and men know exactly how to
report potential discrimination in hiring.



1 Labour inspectors also need to crack down on other violations of the Law on Labour, including
non-compensation for overtime. Increasing the number of inspectors, including affirmative actions
for the hiring of women inspectors,'?¢ could facilitate implementation of the Law.

1 Mechanisms through which employers and workers can file complaints with the inspectorate should
be promoted following the adoption of the revised law, so that persons know where and how they
can report alleged violations of their rights.

9 Hospitals should be required to collect information regarding the employment status of both
parents within forms completed upon the birth of children, as well as their planned length of
maternity, paternity, and/or parental leave. This information could be submitted annually to KAS
with health statistics, facilitating the accuracy of estimates of the costs of funding leaves in the future.

126 This also was recommended by KWN in Budgeting for Social Welfare, Prishtina: KWN, 2014, at:
http://www.womensnetwork.org/documents/201407021 1 1942678.pdf. It contains further information in this regard.
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Annex 1. Maternity, Paternity, and Parental Leave in
Different Countries

Globally, 34% of countries (57) fully meet the requirements of the ILO Maternity Protection
Convention, 2000 (No. 183) on three key aspects: they provide for at least 14 weeks of leave at a rate
of at least 2/3 of previous earnings, paid by social insurance or public funds or in a manner determined
by national law and practice where the employer is not solely responsible for payment.'?” In 51% of the
economies that provide paid maternity leave, the government pays for maternity benefits, in 30% the
employer pays the full cost, and in 19% this cost is shared between the employer and the
gov